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Today’s messages!

The software industry is changing

IP is as important as ever

Open-source vendors are using IP to survive ... 

... Web services too



The Old Software Industry (before the Internet):

Three well-defined sectors:

1 Software contracting of custom solutions
-- eg. CSC, EDS, Capgemini, ...

2  Enterprise software products
-- eg. Oracle, SAP, IBM, ...

3  Mass-market software products
-- eg. Microsoft, Lotus, Adobe, Symantec ... 



The New Software Industry (after the Internet):

Sectors in turbulence:

1 Software contracting � ERP-based solutions

2  Software products are being delivered through 
multiple channels:

-- retail boxed; direct sales
-- downloads
-- Third-party ASPs and on-demand
-- Appliances

3  Web services
-- eg. Salesforce.com, Webex,

Google Spreadsheets, Microsoft

4  Proprietary vs. open-source



How Can Vendors Protect Software Investments?

Three traditional mechanisms:

1 Trade secrets
-- hiding the source code

2  Copyright
-- protects the code and visual elements 

3  Patents
-- protect algorithms and processes

All three mechanisms are necessary



Trade Secrets

The most common form of IP protection in the 
software industry

Advantages & Disadvantages:
+ Prevents the direct appropriation of code, algorithms, and processes

+ Stops IP “walking out of the door”

- Does not protect against reverse engineering

- Awkward to enforce

- Not an option for client-side web services

Social costs
- Obstructs the diffusion of knowledge

- No defined duration of protection



Copyright

The second most common form of IP protection in the 
software industry.
Confusion between anti-piracy and protection of code

Advantages & Disadvantages:
+ Protects against literal and non-literal copying

+ Protects visual elements and “look-and-feel”

+ Cost free

- Does not protect algorithms

- Little protection against reverse engineering or functional imitation -- which is
why trade secrecy is also used

Social costs

- Lasts much too long



Patents

Routinely available since the early 1980s

Advantages & Disadvantages:
+ The only way to protect an algorithm

+ The only way to protect distinctive processes

- Expensive

- Infringement is difficult to detect

Social benefits and costs
+ Patents facilitate knowledge diffusion

+ Patent pools facilitate inter-company collaboration

+ “Patent prospects” encourage multiple solutions

- There are too many trivial patents

- Some people think patents last too long 



Do Open-Source Firms Need IP?

Convergence between the open-source and proprietary ISVs. 
IP is being used to segment into free and for-profit markets
-- The free segment creates “network effects”
-- The for-profit segment enables open-source vendors 

to survive

Example 1: mySQL

-- free version constrained by GPL license

-- for-profit version protected by conventional copyright

Example 2: RedHat

-- Fedora: free version constrained by GPL license

-- Enterprise Linux: sold on a per-processor basis

Source: LECG



Web Services and IPR

Web Services is the fastest growing segment of the software industry.
Examples: CRM (salesforce.com), Collaboration (MS OfficeLive),
personal finance (Intuit), Auctions (Ebay), retail (amazon.com)

Emerging web-service platforms:
ecosystems of complementary services

Copyright

-- protects look-and-feel of the browser experience

-- protects code on the client side

-- protects APIs of web-services platforms

Business method patents 

-- protect novel processes from rapid imitation



The Importance of IPRs to the Software Industry

Conclusions

The software industry is in a state of flux, and its 
boundaries are difficult to define

The existing IP mechanisms are robust. They have 
served the software industry well, even though 
software did not exist when they were invented

There is no magic bullet. The new software industry 
needs all the existing IPR mechanisms: trade secrets, 
copyright, and patents


